NATHAN ATVOD ET AL
V.
O-H CGE F SIRFACE M N NG RECLAVATI ON AND ENFCGRCEMVENT

| BLA 95- 126 Deci ded Novenber 7, 1997

Appeal froma decision by Admnistrative Law Judge Ranon M Chil d
denying a petition for award of costs and expenses, including attorney
fees, under 43 CF.R 8 4.1294(b). Dv 94-4-R

Rever sed and renmanded.

1.

Regul ations: Interpretation--Surface Mning Gontrol and
Recl amation Act of 1977. Attorney Fees/ Qosts and
Expenses: S andards for Anard

Because Departnental regulation 43 CF. R § 4.1294(b)
does not require that an intervenor in a proceed ng
filed under SMRA section 525(e) show a contribution
separate and distinct fromthat nade by the party who
initiated the proceeding in order to obtain an award of
costs and expenses including attorney fees fromCaM it
was error to require intervenors to showtheir
contribution was distinct fromthat of the applicant
for relief.

SQurface Mning Gontrol and Recl amation Act of 1977:
Attorney Fees/ Qosts and Expenses: Hnal O der

Arequest to order a hearing into whether a costs
petition is reasonabl e is granted because the question
was not adj udicated by the admnistrative | aw j udge
wth whomit was filed pursuant to 43 CF. R § 4.1291.

APPEARANCES F. Mark Hansen, Esg., Salt Lake dty, Wah, for Appell ants;
John S Retrum Esq., Gfice of the Regional Solicitor, US Departnent of
the Interior, Denver, (olorado, for the Gfice of Surface Mning

Recl amati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

O Gctober 14, 1994, Administrative Law Judge Ranon M Child denied a
petition by Appellants for paynent by the Gfice of Surface Mning
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Recl anati on and Enforcenent (C8V) of costs and expenses incl udi ng attorney
fees totaling $17,550. The petition, filed by Nathan Atwood and 102
others, arose fromtheir participation as intervenors in a proceedi ng
brought by Go-Qp Mning Gonpany (CGo-Qp) chal | engi ng notice of violation No.
93-020-190-003 (NOV) issued by CeMfor failure to restore part of the Trail
Canyon Mne to approxinate original contour (AQD, in conformty to Wah
regul ati ons approved by CG8Munder the Surface Mning Gontrol and

Recl amation Act of 1977 (SMIRA). Follow ng a hearing hel d before Judge
Child in Decenber 1993 at Salt Lake dty, UWah, at which Appel | ants

partici pated and appeared through counsel, a Decision was issued on June 6,
1994; therein, Judge (hild vacated the NOV, finding that AGC had been
achieved by G- at the Mne. n that sane day, Appellants filed their
petition for costs and expenses, the rejection of which on Gctober 14,
1994, gave rise to their tinely appeal to this Board.

Judge (hild s Decision of ctober 14, 1994, found that "an award of
attorney's fees is not appropriate under 43 (FR 4. 1294(b)" because G-’ s
successful chal l enge to the NO/ was not affected by the participation of
Appel lants at the hearing or thereafter. (Decision at 2.) In reaching
this conclusion, he found that "the out cone woul d have been the sane
w thout intervenor's participation,” and denied the petition, after citing
Donnel | v. Lhited Sates, 682 F.2d 240, 249 (D C dr. 1992) (a case
deci ded under the Woting Rghts Act of 1965) in support of a concl usion
that "an award of attorney's fees woul d be i nappropriate if intervenors'
subm ssions and argunents were nostly redundant of Go- (' s subm ssions.”
(Decision at 1.) Judge Child found as a fact that

intervenors' contribution was insignificant, being | argely
redundant of Go-p's contribution. Intervenors did not call any
W tnesses or submt any exhibits; their counsel nerely
cross-examned w tnesses and submtted briefs on the sane i ssues
bei ng rai sed by Go-(p. The cross exam nati on uncovered very
little new evidence and was |largely repetitive. Intervenors |ist
the hearing transcript pages where they all egedly nade their
contribution. Mst of the pages contain facts which are
repetitive of facts previously devel oped by Go-p. * * * Their
briefs are also repetitive of Go-'s briefs or address
nondetermnative i ssues. In sum the outcone woul d have been the
sane Wthout intervenors' participation, and an anard of
attorney's fees is not appropriate under 43 GFR 4. 1294(b).

(Decision at 1, 2 (page citations to hearing transcript omtted).)

Appel lants contend that they nade a substantial contribution to a full
and fair determnation of the issues by raising a newissue concerni ng
envi ronnental degradation that was resolved in their favor and therefore
qualify for an anard of costs and expenses under 43 CF. R § 4.1294(b).
(Satenent of reasons (SCR at 3, 5.) They also point to their prior
i nvol venent in the controversy concerning AOC and their argunent that it
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woul d not be possi bl e to nove the shoul der of an access road, as issues
which were resolved in their favor by Judge Child' s final Decision issued
onJuly 6, 1994, (SRat 5 Surrebuttal Brief (SB) at 1.) It is argued
that their participation at the hearing was substantial and that two
intervenors gave testinony relied upon by Judge Child when he found the ACC
standard for the mine was net by Go-(p. (SCRat 6-10; B at 2.)

In answer to Appel lants' argunents concerning the extent and charact er
of their participation in proceedi ngs before Judge Child, CBMargues that
Appel | ants have not shown their participation was separate and di sti nct
fromthe case presented by Go-(p; this factor, C8Vicontends, precludes an
avard under 43 CF. R § 1294(b) because, as Judge Child concl uded, the
participation by Appellants at the hearing and thereafter was sinply
"redundant” of the case presented by Go-(p. (CGBMReply at 11.) The 8V
acknow edges that the provision of the regul ation all ow ng recovery of
costs and expenses fromCBMdoes not specifically require that Appel | ants'
contribution to success on the nerits of the Go-(p case be separate and
distinct fromthe contribution nade by Go-. Gonpare 43 CF. R 8§
4.1294(a) wth 43 CF R 8 4.1294(b). It is contended, nonethel ess, that
the costs and expenses regul ati on requires such a readi ng, because there is
"no | ogical reason why the sane restrictionis not inplicit in section
4.1294(b)." (CBMReply at 8.)

[1] This line of argunent assunes that an identical standard for
recovery of costs and expenses by intervening parties was intended in all
cases. |If that were so, however, the rule shoul d so provide; there woul d
then be no need to distingui sh between cases where cost recovery froma
permttee or fromCBMis sought by an intervenor. The rule provided for
cases, such as this one, where cost recovery is sought fromthe Gover nnent
by an intervenor, states only that applicants nust show they nade a
"substantial contribution to a full and fair determnation of the issues."

43 CF.R § 4.1294(b). The rul e governing recovery of costs by an
intervenor froma permttee, however, contains an additional requirenent
that any applicant for reinbursenent nust show his contribution was
"separate and distinct fromthe contribution nade by a person initiating
the proceeding.” 43 CF. R 8§ 4.1294(a). The (BMhas not expl ai ned how we
nay safely ignore the essential difference between the two rules, nor is it
expl ai ned why the rule should be interpreted to the detrinent of
Appel lants. See, e.g., Wstern Engineering, Inc., 1 IBSVA 202, 212 (1979),
where the Board of Surface Mning and Recl anation Appeal s refused to apply
an anbi guous regul ation to the detrinent of an applicant for tenporary
relief.

The record before us shows that Appel lants partici pated throughout the
ACC proceedi ng; they appeared at the hearing represented by counsel when
sone of themtestified as wtnesses. Their counsel briefed the case prior
to Judge Child s ruling on June 6, 1994. Neither the extent of their
participation nor their success on the nerits can be denied. V¢ find their
position that enforcenent action could |ead to environnental degradation
contributed substantially to a full and fair determnation of the case,
wthinthe neaning of 43 CF. R § 1294(b).
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Judge hild recogni zed that the rule provided for cost recovery from
CGBMwas different than that governing permttees; he states that
"84.1294(b), unlike 84.1294(a), does not contain a requirenent that
intervenors' contribution be separate and distinct fromthe contribution
nade by Go-." (Decision at 1.) He nonethel ess rul ed that Appel | ants
coul d not recover because their contribution could not be separated from
that nade by Go-(p; the effect of his ruling was to draw the i nference for
which CBMargues on appeal. He found that an additional requirenent that
there be a separate contribution appearing in subsection (a) was inplicit
in subsection (b), although no such proviso was stated therein. Hs ruling
| acks support in the regul ation provided for cases where cost recovery is
sought fromC8AMand nust therefore be reversed. Regardl ess whet her
Appel l ants' participation was "separate and distinct” fromthat of Go-(p,
they are entitled to recover attorney fees under 43 CF. R § 1294(b).

[2] Appellants have suppl enented the record on appeal wth a request
that this Board consider their petition for costs and expenses, including
attorney fees, and have filed an anended affidavit of costs and attorney
fees wth us. As CBMpoints out, however, under 43 CF. R § 4.1291, costs
petitions and supporting affidavits nust be filed wth the official naking
the "final order” that gives rise to the costs petition. In this case, the
final order in question is Judge Child s Qder issued on June 6, 1994.
Because Judge (hild did not consider the reasonabl eness of the anount of
costs and expenses sought by Appel lants when he denied their petition, the
guestion whether their bill is reasonable is not before us on appeal .

In denying Appel | ants' costs petition, Judge Child al so denied a
request by CGBMthat he conduct a hearing into whether the anount requested
by Appel |l ants was reasonabl e; that request is nowgranted. The question
whet her the amount asked by Appellants is reasonable, is remanded to the
Hearings Dvision for assignment to an admnistrative |aw judge who w |
conduct a hearing t hereon.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
denyi ng award of costs and expenses is reversed, and the record i s renmanded
for further proceedings to determne a reasonabl e anard to Appel | ants.

Franklin D Arness
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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